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Dear Mr. Phillins? = 
o Your October 1, 1954 request for ruling on the 
status of Totten Tmists, so-called (Hatter of Totten. 179 ¥.Y, 112). 
4n New Ramnshire, poses A situation wherein an individual hrs ovensd 
en account in his name as trustee for another, thereafter retained 
control of the funds end otherwise treated the eccount as his own 
proverty, now hes decensed leaving funds. on denosit in the account, 
and you desire to clarify situations in New Hamnshire vhere some _ 
banks consistently consider the fund as belonging to the beneficiary 
and other banks regard the fund as sesets of the estate of the 
trpustea denositor. 


The question has arisen many times in this State, 
in verying circumstances, for judiclal consideration. Portie*t ve 
Remington, 59 NLA. 364, Towle vw, sao, 60 WH, 435, Mexew v. Ariazeen 
61 NR. 134, Smith v, Rant, 64 N.H. 231, Fallows v, Peliova, 69 
WH. 325, Bean va Peon, 71 N.H, 538, Blnzo vy, Cockrene, 9.0.35. 585. 
Harrinon v. uncer. 79 NH. 127, Fernald vi Fornaid, 80 N.H. 76, 
Burne vy, Nalettea, 83 No. 492; Packord ve Foster, $5 KLE, 49, end 

man 7 Magenfion, 97 NeHe 17. 





From these cases the principle is rerdily adduced 
that if the deneficiary never had access to the fund (R.L, c. 309s 
s. 20) and the denositor retained full control over the deposits 
until his death, there has been no gift Inter vivoa to the vroposed 
beneficiary. A situation whore a depositor sass to keep control of 
the denosits during his lifetime, and to transfer the balance, if 
any, unon his denth to his beneficiary ain the form of arrengoment 
set forth above is tastamentary in character and invalid undsr the 
statute of wills. 


As recently as April, 1951, our court, though 
acknowledging that there have been situations in which rights of 


donee deneficisries have been recognized end enforced in eouity 


(Toner vy. Lone, 79 KH. 458, Fnox vs Pericing, 86 K.H. 66) pointed 
out in the above case of Enshus T Cn. v, Maseofien, 97 NH. 127 
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or the survivor, is unavailing in end: of: Steolt: $6" ‘give the.g : 
other any ownership or interest inthe account" and the claimant”. 
hae the burden of proving all the elements of a valid gift.oeee 
4neluding "menifeat intention of the donor to give and. an un- : 
conditional delivery and acceptance of -the. thing given*S>. at 

ter 162, Lews of 1953, lergely negatived this decision althoug 
' obvious ambiguity exists in the exception of RL. Se, 209... “20: 
oe ' from its application. 














the Asseatt in his lifetine,-the arrangement {s void under. on ok 
statute of wills and the deposit fund is en esset of the estate: 









Decision as to the exiatence of special otroum 
stences to take a piven case out of this general rule is os, br : 


this opinion presume. $o intrude, ae ek os 


Very truly as 


George F, Yolson ae 
poensetant esas General 
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